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CHAPTER 854
TRANSFERS AT DEATH — GENERAL RULES

854.01 Definitions. 854.15 Revocationof provisions in favor of former spouse or former domestic
854.02 Scope. partner.
854.03 Requiremenbf survival by 120 hours. 854.17 Marital property classification; ownership and division of marital property
854.04 Representatiorper stirpes; modified per stirpes; per capita at each genera atdeath.
tion; per capita. 854.18 Order in which assets apportioned; abatement.
854.05 No exoneration of encumbered property 854.19 Penalty clause for contest.
854.06 Predeceased transferee. 854.20 Status of adopted persons.
854.07 Failed transfer and residue. 854.21 Persons included in family groups or classes.
854.08 Nonademption of specific gifts in certain cases. 854.22 Form of distribution for transfers to family groups or classes.
854.09 Advancement; satisfaction. 854.23 Protection of payers and other 3rd parties.
854.10 Choice of law 854.24 Protection of buyers.
854.11 Gift of securities. 854.25 Personal liability of recipients not for value.
854.12 Debt to transferor 854.26 Effect of federal preemption.
854.13 Disclaimer of transfers at death. 854.30 Applicatiorof certain wills or trusts referring to repealed federal transfer
854.14 Beneficiary who kills decedent. taxes.
854.01 Definitions. In this chapter: of the marital propertghall be distributed as if it were the hus

(1) “Extrinsic evidence” meansvidence that would be inad band'sindividual property and the husband had survived, and
missible under the common law parole evidence rulesimiar  50% of the marital property shall be distributed as if it were the
doctrinebecause the evidence is not contained in the governMiie’s individual property and the wife had survived.
instrumentto which it relates. (4) LiFe INSURANCE. Except as provided in sutb), if the

(2) “Governing instrument” means a will; a deed; a trustnsuredand the beneficiary under a policy of life or accident insur
instrument;an insurance or annuity policy; a contract; a pensiodicehave both died andii not established that one survived the
profit—sharing retirement, or similar benefit plan; a margabp ~ otherby at least 120 hours, the proceeds of the peliayl be dis
erty agreement under $66.58(3) (f); a beneficiary designation tributedas if the insured haglrvived the beneficianif the policy
unders.40.02 (8) (a)an instrument under cAO5; an instrument  is the marital property of the insured andtiué insureds spouse
thatcreates or exercises a power of appointment; or any other @iddthere is no alternative beneficiary except the estate or the per
positive,appointive, or nominative instrumethiat transfers prep Sonalrepresentative dhe estate, the proceeds shall be distributed
erty at death. asmarital property in the manner provided in s{#).

(3) “Revocable,”with respect to a disposition, provision, or (5) ExcepTions. (am) This section does not apply if any of the
nomination,means one under which the decedent, at the tirfidlowing conditions applies:
referredto, was alone empowered, by law or under the governing 1. The statute or governing instrument requiresntiidual
instrument;to change or revokeegardless of whether the deceto survive an event by a specified period.
dentwas then empowered to designate himself or herself in place » The statuter governing instrument indicates that the indi
of a former designee, and regardless of whether the dedBeent ;g4 is not required to survive an event by any specified period.

he:ﬂ;!;sc?ggfic;tyggzgée;c;slgstgg g)oﬁir 3. The statute ogoverning instrument deals with simulta
' ' ' R neousdeaths or deaths in a common disaster and the provision is
854.02 Scope. This chapter applies to all statutes gogern  relevantto the facts.

ing instruments that transfer property at death. 4. The imposition ot 120-hour survival requirement would
History: 1997 a. 188 causea nonvested property interestaopower of appointment to
Wisconsins New Probate Code. Erlangéhfs. Law Oct. 1998. fail to be valid, or to be invalidated, unde780.160r under the

854.03 Requirement of survival by 120 hours. rule against perpetuities of the applicable jurisdiction.

(1) REQUIREMENTOFSURVIVAL. Except as provided in sud), if 5. The application of this section to more than one statute or

propertyis transferred to an individual under a statute or undefgverninginstrument would result in an unintended failure or

provisionin a governing instrument that requires the individual tghintendedduplication of a transfer

survivean event and it is not established that the individual sur 6. The application of this section would result in the escheat

vived the event by at least 120 hours, itngividual is considered Of an intestate estate undeBs2.01 (3)

to have predeceased the event. 7. The statute or governingstrument specifies that this stat
(2) CO-OWNERSWITH RIGHT OF SURVIVORSHIP. (a) In this sub  ute,or one similar to it, does not apply

section,“co—owners with right of survivorship” includes joint ten 8. The imposition of 120-hour survival requirement would

ants, owners of survivorship marital property and other co-beadministratively cumbersome and would nbange the iden

ownersof property or accounts that dreld under circumstancestity of the ultimate beneficiaries of the property or the property

thatentitle one or more persotwsall of the property or accountthateach beneficiary would receive.

uponthe death of one or more of the others. (bm) If the transfer is made under a governing instruraadt

(b) Except as provided in sufb), if property is transferred the person whaxecuted the governing instrument had an intent
under a governing instrument that establishes 2 or more ceontraryto anyprovision in this section, then that provision is not
ownerswith right of survivorship, and if at least one of the coapplicableto the transfer Extrinsic evidence may be used to
ownersdid not survive the others by at least 120 hours, the pragonstruethe intent.

erty is transferred to the co-owners in proportion to their (6) EVIDENTIARY STANDARD. Unless the statute or governing

ownershipinterests. instrumentprovides otherwise, proof that an individual survived

(3) MARITAL PROPERTY. Except as provided in sub@) and  the period required under sulfs) to(4) must be by clear and con
(5), if a husband andife die leaving marital property and it is notvincing evidence.
establishedhat one survived the other by at least 120 hours, 50%istory: 1997 a. 1882005 a. 216
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854.04 Representation; per stirpes; modified per (2) GENERALLY. (a) Except as providedsub.(5), all property
stirpes; per capita at each generation; per capita. (1) By thatis specifically transferred by a governing instrument shall be
REPRESENTATIONOR PERSTIRPES. (&) Except as provided in subsassignedo the transfereaiithout exoneration of a debt that is
(5) and(6), if a statute or a governing instrument calls for propersecuredby an encumbrance on the property
to be distributed to the issue or descendants of a designated pers@B) If the debt that is secured by the encumbrance on the prop
“by representation,” “by right of representationy™per stirpes,” erty is paid in whole or in part out of other assets, the specifically
the property is divided into equal shares for the designated pgtinsferredpropertyshall be assigned to the transferee only if any
son'ssurviving children and for the designated persaigceased of the following applies:
childrenwho left surviving issue. Each surviving child and each 1 The transferee contributes to the person or entityhtdt
deceasechild who left surviving issue are allocated one shargpe assets that were used to pay the debt an aneouat to the

(b) The share of each deceased child allocated a share urgesuntthat was paid.
par.(a) is divided among that perssnissue in the same manner 2 The person or entity secures the amount described in subd.
asunderpar (a), repeating until the property is fully allocated;  through a new encumbrance on the property

amongsurviving ISsue. . . (3) JOINT TENANCY; SURVIVORSHIPMARITAL PROPERTY. Except
(2) MopIFIED PERSTIRPES. (a) Except as provided in suls)  asprovided in sub(5), if all or part of a debt that Eecured by an
and(6), if a statute or a governirigstrument calls for property to encumbrancen property in which the decedent at the time of
bedistributed to the issue or descendants of a designated pegg@ithhad an interest as a joint tenant or as a holder of survivorship
by “modified per stirpes”, the property divided into equal shares marital property ispaid out of other assets as the result of a claim
atthe generation nearest to the designated person that containggfiyallowed, the person or entity that makes the payment.is sub
or more surviving issue. Each survivor arath deceased personyogatedto all rights that the claimant had against the property
in that same generation who left surviving issue are allocated ONQ4) INsURANCE. Except as provided in sufs), if all or part of
share. a debt that is securday an encumbrance on the proceeds payable
(b) The share of each deceased person allocated a share inupaera life insurance policy in which the decedests the named
(a) is divided among that persenissue in the same manner atsuredis paid out of other assets as the result of a claim being
underpat (a), repeating until the property is fully allocated.  allowed,the person or entity that makes f@/ment is subrogated
(3) PERCAPITA AT EACH GENERATION. () Except as provided to all rights that the claimant had against the proceeds.
in subs(5) and(6), if a statute or a governing instrument calls for (5) CoNTRARYINTENT. (a) If the person who executed the-gov
propertyto be distributed to the issue or descendants of a-designinginstrument had an intent contrary to any provision in this
nated person “per capita atach generation,” the property issection,then that provision is not applicable to the transfer
divided into equal shares at the generation nearest to the- degigtrinsic evidence may be used to construe the intent.
natedperson that contains one or more surviving issue. Each SUr (b) A general directive to pay debts does not give risepte-a
vivor in that generatioand each deceased person in that genegymptionof exoneration.
tion who left surviving issue are allocated one shdree shares  History: 1997 a. 1882005 a. 216
of the deceased persons in that same generation who left surviving
issueare combined for allocation under p@). 854.06 Predeceased transferee. (1) DerINITIONS. In this
(b) The combined share created unir(a) is divided among Section:
the survivingissue of the persons whose shares were combined in(a) “Provision in a governing instrument” includes all of the
the same manner as under.gaJ, as though all of those issue werdollowing:
theissue of one person. The process is repeated until the propertyl. A gift to an individual whether or not the individual is alive
is fully allocated. atthe time of the execution of the instrument.
(4) PercaPITA. Except as provided in suf), if a statute or 2. A share in a class gift only if a member of the class dies after
governinginstrument calls for property to be distributed to éhe execution of the instrument.
groupor class “per capita”, the propefiydivided into as many 3. An appointment by the decedent under any power of
shares as there are surviving members of the group or @tabs, appointmentunless the issue who would take under this section

each member is allocated one share. could not have been appointees under the terms of the.power
(5) CERTAIN INDIVIDUALS DISREGARDED. For the purposesf (c) “Stepchild” means a child of the decedsrgurviving,

subs.(1) to (3), all of the following apply: deceasedr former spouse, and not of the decedent.

~ (&) Anindividual who is deceased and who left no surviving (2) ScopeoF coverace. This section applies to revocable

issue is disregarded. provisionsin a governing instrument executed by the decedent
(b) An individual who has a surviving ancestor who issane thatprovide for an outright transfer upon the death of the decedent

of the designated person is not allocated a share. to any of the following persons:

(6) CoNTRARY INTENT. If the transfer is madender a govermn (a) A grandparent ofhe decedent, or issue of a grandparent,
ing instrument and the person who executetgoverning instru  subjectto s.854.21
menthad anintent contrary to any provision in this section, then (b) A stepchild of the decedent, subject t854.15
thatprovision is not applicable to the transféixtrinsic evidence  (3) SygsTITUTE GIFT TO ISSUEOF COVERED TRANSFEREE. SUb
may be used to construe the intent. jectto sub(4), if a transferee under a provision described in sub.
:Iﬁmrziajss;ri;/iﬁr?s(:gf“;ielfshares to the then living issue of dstioree (2) does not survivene decedent but has issue who do survive, the
daughter—beneficiarias this trust, and/or the then living issue of any deceased isslj%sueOf the transferee take the transfer per stirpes, as prowded n
of donots three daughter-beneficiaries, by right of representation” required distritg. 854.04 (1)
tion per capita among the grandchildren and by representation among their children : :
In re Bowler Tust,56 Ws. 2d 171201 N.W2d 573(1972). (4) CONTRARYINTENT. (a) Subsectio(8) does not apply if any
NOTE: The preceding case wasecided prior to the adoption of1997 Wis. At~ Of the following applies:
188 which made extensive @visions to the Wsconsin Piobate Code. 1. The goverr"ng |nstrumemov|des that a transfer to a pre
. ¢ deceasedbeneficiary lapses.
815485 No exlonterz]r_atlont_ O_ encumbered property. 2. The governing instrument designates one or more persons,
@) EFINITIONS. 1 hiS section. classespr groupsof people as contingent transferees, in which
(a) “Debt” includes accrued interest on the debt. casethose transferees take in preference to those unde{3jub.
(b) “Encumbrance” includes mortgages, liens, pledges But if none ofthe contingent transferees survives, $8papplies
othersecurity agreements that are encumbrances on propertyto the first group in the sequence of contingent transfereelsabat
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oneor more transferees specified in s(®).who left surviving (@) Any insurance proceeds paid with respect to the property

issue. afterthe decederg’death, together with the incidents of the-spe
(bm) If the person who executed the governing instrument heidic gift.

anintent contrary to any provision in this section, then that provi (b) A general pecuniary transfer equivalent to any insurance

sionis not applicable to the transfeExtrinsic evidence maye proceedspaid to, or for the benefit of, the decedeithin one year

usedto construe the intent. of the decederg’death.

History: 1997 a. 1882005 a. 216 . f
A will clause providing that if any beneficiary dies within 5 months of the testator (4) CONDEMNAT'ON AWAR'?-_ (a) SUbJeCt to suie), if propt_a_rty
thedeceased beneficiasyshare is fo be treated as if the beneficiary predeceased theatis the subject of a specific gift is taken by condemnatitr

testatoy served to pass a deceased benefigalyare to her children under the anti— H R
lapse statute. FirehammenWarchant224 Ws. 2d 673591 N.W2d 898(Ct. App. to the death of the person who executed the governing instrument,

1999),98-0586 the specific beneficiary has the right to the following amounts if
available under the governing instrument:
854.07 Failed transfer and residue. (1) Except as pro 1. Any amount of the condemnation award unpaid at the time

videdin sub.(4) and s.854.06 if an attempted transfer under apf death.
governinginstrumentails, the attempted transfer becomes part of ,

the residue of th verning instrument. This subsection d A general pecuniary transfequivalent to the amount of
eresidue of the governing instrument.  This subsection does pgt, , o naid to, or for the benefit of, the person who executed the
applyif the attempted transfer is itself a residuary transfer

(2) Exceptas provided in sutf) and s854.06 if the residue governinginstrument within one year of that persodeath.
of a governing instrument is to be transferred to 2 or more persons\), In the event of an appeal in a condemnation proceeding, the
.‘flrdls, for purposes of this section, limited to the amount estab

the share of a residuary transferee that fails passes to the o don th LA " f d ori risdi
residuarytransferees in proportion to the interest of each in tHg'"€don the appeal. Acceptance or an agreed price or a Jurisdic

remainingpart of the residue. tional offer is a sale under suf2).

(3) If a governing instrument other than a will does nistoef ~ (5) PROPERTY UNDER GUARDIANSHIP, CONSERVATORSHIP, OR
tively dispose of an asset that is governed by the instrument, fMRWEROF ATTORNEY. (&) In this subsection, “agent” means an
asseshall be paid or distributed to the transf&qrobate estate. @gentunder a durable power of attorneg defined in £244.02

(4) If theperson who executed the governing instrument had ) ) )
anintent contrary to any provision in this section, then that provi (b) Subject to pargc) and(d) and sub(6), if property that is
sion is inapplicable to the transfefExtrinsic evidence may be the subject of a specific gift is solok mortgaged by a guardian,
usedto construe the intent. conservatorpr agentof the person who executed the governing

History: 1997 a. 1882005 a. 216 instrumentor if a condemnation award or insurance proceeds are

Under a will leaving “my homestead which | occupy at the time of my death” jsaidto a guardian, conservatar agent, the specifizeneficiary
a son, the home in which the testator lived when the will is executed should

awardedo the son even though the testator became ill and was confined to a nurﬁﬁgﬁhe “ghtto a general pecunary trans_fer equwalent _tO the pro
homefor a year prior to his death and the howees rented. Estate of Gotthdi6 ~ ceedsof the salemortgage, condemnation award, or insurance

Wiitﬁgl?ger?Sgr?tr,;"r\;/vtzc?hgfrzé]ﬁzz\a\}ish of testatotthe spouse inherited the resid proceedsreduced by any amount expended or incurred to restore
uumwhen a purported residuary clause made only specific and general bequ&rté',epa'r theproperty or to reduce the indebtedness on the-mort

makingno dispositive provision for the residuum. In Matter of Estate of MeWiis,  gage, if the funds are available under the governing instrument.
78Wis. 2d 328254 N.w2d 277(1977). P b) d t I ith tt di
NOTE: The preceding cases werdecided prior to the adoption 0fLl997 Ws. (C) aragrapl(l ) 0€s not apply with respect to a guardian or

Act 188 which made extensiveevisions to the Wsconsin Pobate Code. conservatoif, subsequent to the sale, mortgage, awartkasipt

of insurance proceeds, the person who executedgdierning
854.08 Nonademption of specific gifts in certain instrumentis adjudicated competent and survives such adjudica
cases. (1) ABROGATION OF COMMON LAW. The commorlaw tion for a period obne year; but in such event the rights of the spe
doctrineof ademption by extinction, as it might otherwise applyific beneficiary shall be determined as though the proceeds
to the situations governed by this section, is abolished. paidto the owner under su®), (3), or (4).

~ (2) PROCEEDSOFSALE. (a) Subject to sulf6), if propertythat (d) Paragraplb) does not apply with respect to an agetttef

is the subject of a specific gift is sold by the person who execuigsksonwho executed the governing instrument is competetheat

the governing instrument within 2 years of the persaiaththe  time of the sale, mortgage, award, or receipt of insurance proceeds

specificbeneficiary has theght to the following amounts if avail byt in such event the rights tfie specific beneficiary shall be

ableunder the governing instrument: determinedas though the proceeds were paid to the owner under
1. Any balance of the purchase price unpaithattime of sub.(2), (3), or (4).

death,including any security interest in the property and interest g) | \7arions. (ag) This section is inapplicable if the person

a_?ccrumg before death, togethwith the incidents of the specific e acuted the governing instrument gives property during the

gift. person'difetime to the specific beneficiary with the intentsatis

2. A general pecuniary transfequivalent to the amount of tying the specific gift and the requirement unde81.09 (1)is
the purchase price paid to, or for the benefit of, the person witfgaﬁgﬂed. P g a w

oneyear of the sellés death. (ar) If the person who executed the governing instrument had

(tb)' Accteptanc_:g ofg promiss?rg r;ote of thet purﬁa_ser or a 3dintent contrary to any provision in this section, then that provi
partyis not consigered payment, but payment omie IS pay  gjqn is jnapplicable to the transferExtrinsic evidence may be
menton the purchase pricand for purposes of this section p’ropu:?gd,[0 construe the intent

erty is considered sold as of the date when a valid contract of sl ) . .
is made. Sale by an agent of frexson who executed the govern. (b) If part of the property that is the subject of the ;pec_lflc gift
ing instrument or by a trustee under a revocable living trestted 1S destroyed, damaged, sold or condemned, the specific gift of any
by the person is a sale bye person for purposes of this sectiof€maininginterest in theproperty is not décted by this section;

(3) PROCEEDSOF INSURANCEON PROPERTY. Subject to sul{s), butthis section applies to the parfeated bythe destruction, dam
if insured property that is the subject of a specific gfeistroyed, 29€.Sale or condemnation.
damaged|ost, stolen or otherwissubject to any casualty com  (€) The amount that the specific beneficiary receives under
pensableby insurance, the specific beneficiary has the right to tsegbs.(2) to (5) is reduced by any expenses of the sale, by the
following amounts, if available under the governing instrumergxpensesf collection of the proceeds of insurance, sale, of con
reducedby any amount expended or incurred to restore or repd@mnationaward andy any amount by which the income tax of
the property: the decedent or the decedernt’state is increasbecause of items
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854.08 TRANSFERS AT DEATH Updated 1-12Wis. Stats. 4
coveredby this section. Expenses include legal fees paid or 2. Securities of the san@gganization acquired by action initi
incurred. atedby the oganization or any successeoelated oracquiring
History: 1997 a. 1882005 a. 216387, 2009 a. 319 organization,excluding any acquired by exercise of purchase
options.

854.09 Advancement; satisfaction. (1) A gift that the

decedentade during his or her lifetime, including an incomplete._ - S€curities of another ganization acquired as a resuit of a
gift that became complete on the decedatiath, is treated as a1'er9er consolidation, regranization or other distributioy the
‘ [ganizationor any successorelated or acquiring ganization.

full or partial satisfaction of a transfer at death to an heir undefP

852.01(1) or a transferee under a governing instrument executed(3) GIFT OF SECURITIESCONSTRUEDAS SPECIFIC. Except as pro

by the decedent only if at least one of the following applies: Vided in sub(4), a transfer of a stated numinéishares or amount
(a) The governing instrument, if angither expressly or as of securities is construed to bespecific gift if the same or a

o : ; ; eatemumber of shares or amount of the securities was governed
icncigs;gé%ﬂ;otm extrinsic evidence, provides that the gift be take%{l the instrument at the time of, or immediately aféxecution

of the_ _instrument, even if the ins_trument do_es not desthibe

e - i . eSS QL uritiesmore specifically or qualify the description by a posses
asconstrued from extrinsic evidence, tha gift is in satisfaction S%.He pronoun such as “my”.

of, or an advance against, what the transferee would receive at ?4 C if th h ted th
decedent'sleathwhether or not the document was contempora_(4) CONTRARYINTENT. If the person who executed the govern

neouswith the gift ing instrument had an intent contrary to any provision in this sec
(©) The transfe'ree acknowledaed in writing before or " tion, then that provisiotis inapplicable to the transfeExtrinsic
€ . g 9 Hfer o\ idence may be used to construe the intent.
decedent'sleath, either expressly or as construed festtninsic History:
; i . : . y: 1997 a. 1882005 a. 216
evidencethat the gift is in satisfaction of, or an advance against,

whatthe transferee would receive at the decedefdath. 854.12 Debt to transferor. (1) HEIR UNDER INTESTACY. (a)

(2) For partial satisfaction, property given during lifevlued |If an heir owes a debt to the decedent, the anuduhe indebted
asof the time that the transferee came into possessienjoy  nessshall be diset against the intestate share of the debtor heir
mentof the property or at the death of the person who executed the(b) In contesting an &fet under pala), thedebtor heir shall
governinginstrument, whichever occurs first. havethe benefit of anydefense that would be available to the

(3) If the transferee failto survive the person who executeciebtorheir in a direcproceeding by the personal representative
the governing instrument and his or her issue take a substitgie the recovery of the debt, except that the debtor heir may not
transferunder intestacy or under a governing instrument, the issjigfendon the basis that the debt was disgkerin bankruptcy or
receivethe same transfer thttte named transferee would haveyn the basis that the relevant statute of limitations has expfred.
received had the transferee survived, unless thansferor the debtor fails to survive the decedent, the court may not include
declaredotherwise in a document, either expressly or as constrygé debt in computing any intestate shares of the dabigsue.

frci)_'r_ntex'trilr;zi;: e\l/édgorz)(;e. - (2) TRANSFEREEUNDER REVOCABLE GOVERNING INSTRUMENT,
Istory: a. 18p2005 a. (a) Subject tgpar (c), if a transferee under a revocable governing

854.10 Choice of law. The meaning angal efect of a gov instrumentsurvives the transferor and is indebted to the transferor

erning instrument are determined by the local law of the staffg®amount of the indebtedness shall be treated assat against

selectedby the transferor in the governing instrument, unless tiae Property to which the debtor transferee is entitied. If multiple
applicationof that lawis contrary to s861.020r 861.31or any evocablegoverning instruments transfer property to the debtor
other public policy of this state otherwise applicable to the di¢he debt shall be equitablgllocated against the various instru
position. ments.
History: 1997 a. 188 (b) Subject to pafc), in contesting an &fet under pafa), the
) o . ) debtorshall havethe benefit of any defense that would be avail
854.11 ~Gift of securities. (1) DEFINITION. In this section, ableto the transferee in a direct proceeding for the recovery of the
securities”includes all of the following: debt, except that the transferee may not defend on the basis that
(a) Any note, stock, treasury stock, bond, debenture, evidenbe debt was dischayed in bankruptgyunless that dischge
of indebtedness, collateral trust certificate, transferable shareoeturredbefore the execution of the governing instrument, or on
voting trust certificate. the basis that the relevant statute of limitations has expired. If the
(b) Any certificate of interestr participation in an oil, gas or transfereefails to survive the decedent, the debt may et
mining title or lease or in paymendsit of production under such includedin computing the entitlement of alternate beneficiaries.
atitle or lease. (c) If the person who executed the governing instrument had
(c) Any interest or instrument commonly known as a securitgn intent contrary to any provision in this subsection, then that
(d) Any certificate of interest or participation in, any tempopProvisionis not applicable to the transfeExtrinsic evidence may
rary or interim certificate, receipt or certificate of deposit or be used to construe the intent.
anywarrant or right to subscrilie or purchase, any of the instru  (3) PROPERTYNOT DISTRIBUTED BECAUSEOF OFFSET. The prop
mentsor interests specified in pafg) to (c). erty not distributed to the debtor becomes part of the residue of the
(2) INCREASEIN SECURITIES;ACCESSIONS. Except as provided entity that holds the debt. If the debt is not held by an efitien
in sub.(4), if a person executes a governing instrumentttaas  the property not distributed to the debtor becomes part of the resi
ferssecurities and at the time of the execution or immediafedy ~dueof the decederd’probate estate.
executionthe described securities are in fact governed by thetistory: 2005 a. 216
instrumentthetransfer includes additional securities that are goy . .
emedby the instrument at the persedeath if all of the following 8°4-13 Disclaimer of transfers at death. (1) DeriNI-

apply: TIONS. In this section:
(a) Theadditional securities were acquired after the governing (a) “Beneficiary undea governing instrument” includes any
instrumentwas executed. personwho receives or might receive property under the terms or

(b) The additional securities were acquired as a result of owRgal eflect of a governing instrument.

ershipof the described securities. (c) “Power of appointment” has timeeaning given in §.02.02

(c) The additional securities are any of the following types. NOTE: Par. (c) is shown as amended eff. 7-1-14 BP13 Ws. Act 92 Prior

1. Securities of the samegamnization acquired asresult of o 7-1-14 it reads:
aplan of reinvestment. (c) “Power” has the meaning given in s. 702.01 (4).
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(2) RiGHT TODISCLAIM. (@) Ingeneral. 1. In this paragraph, (3) INSTRUMENTOFDISCLAIMER. The instrument ofisclaimer
“person”includes a person who is unborn or whose identity halldo all of the following:

unascertained. (a) Describe the property disclaimed.

2. A persorwho is an hejrrecipient of propertyor benefi  (b) Declare the disclaimer and the extent of the disclaimer
ciary undera governing instrument, donee of a power of appoint c) Be signed by the disclaimant
mentcreated by a governing instrument, appointee under a power( . i . C .
of appointment exercised by a governing instrument, taker jn(d) Be delivered withirthe time and in the manner provided
default under a power of appointment created by a governibjdersubs(4) and(s). _
instrument,or person succeeding to disclainprdperty may dis ~ (4) TIME FOREFFECTIVEDISCLAIMER. (a) Present interest. An
claim any propertyincluding contingent or future interests or thénstrumentdisclaiming a preserinterest shall be executed and
right to receive discretionary distributions, thglivering a written deliverednot later than 9nonths after the tdctive date of the

instrumentof disclaimer under this section. transfer under the governing instrument. For cause shown, the
NOTE: Subd. 2. is shown as amended eff. 7-1-142§13 Ws. Act 92 Prior ~ period may be extended by a cowt competent jurisdiction,
to 7-1-14 it reads: eitherwithin or after the 9-month period, for such additional time

2. A person who is an heirrecipient of property or beneficiary under a gov ; f
erning instrument, donee of a power ceated by a governing instrument, asthe court c_on5|ders Ju_St' . L .
appointeeunder a power execised by a governing instrument, taker in default (b) Futureinterest. An instrument disclaiming a future interest
U{‘F’efzpowef created g.yalgo"em'”g '”Stf“m.eml Od'. F’e’SOf’SPcceEd'“Qf“’ dis  gshallbe executed and delivered not later than 9 months after the
claimed property may disclaim any poperty, including contingent or future o e ytthat determines that the taker of the property is finally ascer

interestsor the right to receive discetionary distributions, by delivering a writ- . i . g o
ten instrument of disclaimer under this section. tainedand his or her interest indefeasifiked. For cause shown,

(b) Joint tenants. Upon the death of a joint tenant, a survivingh€ period may be extended by a court of competent jurisdiction,
joint tenant may disclaim any property that would otherwis@|therW|th|n or aft.er the 9-month pel‘lod, for such additional time
accrueto himor her by right of survivorship and that is the subje@sthe court considers just.
of the joint tenancy by delivering a written instrumentdaf (c) Futureright toincomeor principal. Notwithstanding pars.
claimerunder this section. (a) and(b), aninstrument disclaiming the future right to receive

(c) Survivorship marital property. Upon the death ofspouse, discretionaryor mandatory distributions of income or principal
the surviving spouse may disclaim tHecedent spouseinterest from any source may be executed and delivered at any time.
in survivorship marital property (d) Personsunder 21. Notwithstanding par¢a) and(b), a per

(d) Partial disclaimer. Property may be disclaimed in wholesonunder 21 years of age may disclaim at any time not later than
or in part, except that gartial disclaimer of property passing by9 months after the date on which the person attains 21 years of age.
agoverning instrument or by the exercise of a power of appoint (e) Interests arising by disclaimer. Notwithstanding parga)
mentmay not be made if partial disclaimer is expressly prohibiteshd (b), a persorwhose interest in property arises by disclaimer
by the governing instrument &y the instrument exercising theor by default of exercise of a power of appointment created by a

powerof appointment. governinginstrument may disclaim at any time not later than 9
. l;lolTEl:A }:'ar- (éi) is shownas amended eff. 7-1-14 18013 Wis. Act 92 Prior  monthsafter the day on whicthe prior instrument of disclaimer
0 7-1-14 it reads: ; ;

(d) Partial disclaimer. Property may be disclaimed inwhole or in part, except IS del_lvered, or the date of death of the donee of the power of
that a partial disclaimer of property passing by a governing instrument or by the  @Ppointment. )
exerciseof a power may not be made if partial disclaimer is expsslyprohibited NOTE: Par (e) is shown as amended eff. 7-1-14 B913 Ws. Act 92 Prior
by the governing instrument or by the instrument execising the power to 7-1-14 it reads:

. - : : . : : (e) Interests arising by disclaimer. Notwithstanding pars. (a) and (b), a person

(e).a)endthl.’lﬂ. prc_Mson. The. rlght to dISCIaIm. eXIs_thItI_‘l- whoseinterest in property arises by disclaimer or by default of exagise of a
standingany |Im|tat|_0n on the Interest _Of the dl_SC_|a|mant in thgower created by a governing instrument may disclaim at any time not later than
natureof a spendthrift provision or similar restriction. 9 months after the day on which the prior instrument of disclaimer is delivezd,

(f) Disclaimer by guardian or conservator. A guardian of the © e date of death of the donee of the power .
estateor a conservator appointed under S#.or ch.880, 2003 (5) DELIVERY AND FILING OF DISCLAIMER. (@) Delivery. In
stats.,may disclaim on behalf of his or her ward, witourt additionto any requirements imposed by the governing iRstru
approval,if the ward is entitled to disclaim under this section. Ment the instrument of disclaimer isfettive only if, within the

(g) Disclaimer by agent under power of attorney. An agent time specified under sul4), it is delivered to and received by any

undera power of attorney may disclaiom behalf of the person of the following: ) . e
who granted the power of attorney if all of the following apply: ~ 1 The transferor of the property disclaimed, if living.

1. The person who granted the power of attorney is entitied 2. The personal representative or special administratteof

to disclaim under this section. deceasedransferor of the property
2. The power of attorney specifically grants the powetiso 3. The holder of legal title to the property
claim. (b) Deliverytotrustee. If the trustee of any trust to which the

(gm) Disclaimer by trustee. The trustee of a trust named as Hiterestor power of appointment relates does not receive the
recipient of property under a governing instrument tiaglaim ~ instrumentof disclaimer under paia), a copy shall also be deliv
thatproperty on behalf of the trust if the trust authorizes disclainfiedto the trustee. .
by the trustee. If the trust doest authorize disclaimer by the, NOTE: Par. (b) is shownas amended eff. 7-1-14 b§013 Ws. Act 92 Prior
trustee the trustees power to disclaim is subject to thpproval ™ () Deliveryto trustee. If the trustee of any trust to which the inteest or power
of the court. relatesdoe§ not eceive the instrument of disclaimer undepar. (a), a copy shall

(h) After death. A persons right to disclaim survives the per 2/s0be deliveed to the trustee.
son'sdeath and mape exercised by the perssipersonal repre () Filing. When delivery is made to the personal representa
sentativeor special administrator upon receiving approval frofive or special administrator of a deceased transfarcopy of the
the court having jurisdiction of the perssrstate after hearing !nstrumgnmfdlsclalmer shall be filed in the probate court having
uponnotice to all persons interested in the disclaimed prqpertylurisdiction.
the personal representative or special administrator hasiken (d) Failureto deliver or file. Failure to deliver a copy of the
any action that would bar the right to disclaim under gihg).  instrumentof disclaimer to the trustee under.g@) or to file a

(i) Disclaimer of inter vivostransfers. A person who is a recip COpYin the probate court under pm), within the time specified
ient of property under an inter vivos governing instrumast, undersub.(4), does not déct the validity of any disclaimer
definedin s.700.27 (1) (c)may disclaim the property as provided (e) Recording. If real property or an interest in real property
in s.700.27 is disclaimed, a copy of thimstrument of disclaimer may be
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recordedin the ofice of the register of deeds of the county in NOTE: Par. (a) is shown as amended eff. 7-1-14 B913 Ws. Act 92 Prior

. P to 7-1-14 it reads:
which the real estate is situated. (a) Subsequent interest not held by disclaimant. Unless the governing instru

(6) PROPERTYNOTVESTED. The property disclaimed under thisment provides otherwise, either expessly or as construed m extrinsic evi

sectionshall be considered nt have been vested in, created ifence.upon the disclaimer of a peceding inteest, a subsequent intest not held
or transferred to the disclaimant ’ by the disclaimant and limited to takeeffect in possession or enjoyment after the

) termination of the interest that is disclaimed accelerates to take effect as if the
(7) DevoLuTioN. (a) In general. Subject to pargbm)and(c) disclaimanthad died immediately befoe the time when the disclaimed integst
andsubs(8), (9), and(10), unless the governing instrument _prowould have taken effect in possession or enjoyment,df the disclaimant is an

. . - ..~ appointeeunder a power execised by a power of appointment, ai the disclaim-
vides otherwise, either expressly or @snstrued from extrinsiC ;. had died befoe the effective date of the exeise of the power

evidencethe disclaimed property devolves as if the disclaimant 1,y g hsequent interest held by the disclaimant. Unless the
had died before the decedentf the disclaimed interest is a 0\(/e)rningisne§trument provides gtherwise eitrexpressly or as
remaindercontingent on surviving to the time of distribution, th‘gonstrued‘rom extrinsic evidence, upon the disclaimer of a pre

disclaimedinterest passes as if the disclaimant had died immegjinginterest, a subsequent interest held by the disclaimant does
ately before the time for distribution. If the disclaimant is ap i accelerate.

appointeaunder a power aippointment exercised by a governing , Lo
instrumentthe disclaimed property devolvesitthe disclaimant glég)bBtAR' Batr? t(')t aclitpersoa ”fgt';]t t]? I?lsqlalm property
haddied before the &dctive date of the exercise of the power of'¢'Ud€,but are notiimited to, any ot the foflowing:
appointment.If the disclaimant is a taker in default under a power (&) The persors assignment, conveyance, encumbrance,
of appointment created by a governing instrument, the disclaimf@dge.or transfer of the property or a contract for the assignment,
property devolves as if the disclaimant edeceased the donegOnveyancegncumbrance, pledge, or transfer of the property

of the power of appointment. (b) The persos’ written waiver of the right to disclaim.

. l;lOlTEl:4 _Tar- (a':l) is shown as amended eff. 7-1-14 B913 Wis. Act 92 Prior (c) The persors acceptance of the property or benefit of the
0 /-1- It reads:

(a) In general. Subject to pars. (bm) and (c) and subs. (8), (9), and (10), unIessprOperty' . .
the governing instrument provides otherwise, either expgssly or as construed (11p) EFFECTOFDISCLAIMER ORWAIVER. The disclaimer or the

from extrinsic evidence, the disclaimed mperty devolves as if the disclaimant  written waiver of the right to disclaim is binding upon the-dis

had died before the decedent. If the disclaimed interst is a emainder contin ; Wi .
genton surviving to the time of distribution, the disclaimed inteest passes aié claimantor person waiving andll persons Clalmmg throth or

the disclaimant had died immediately befoe the time for distribution. If the dis- underhim or her
claimant is an appointee under a power exeised by a governing instrument, the (12) NONEXCLUSIVENESSOFREMEDY. (@) This section does not

disclaimedproperty devolves as if the disclaimant had died beferthe effective i i i i
date of the execise of the power If the disclaimant is a taker in default under affectthe I’Ight of goerson to waive, release, disclaim or renounce

a power created by a governing instrument, the disclaimed mperty devolves as  Propertyunder any other statute, the common, lamas provided
if the disclaimant had predeceased the donee of the power in the creating instrument.

(bm) Devolution to issue of the disclaimants. Unless the gov (b) Any disclaimer that meets the requirements of se26a8
erning instrument provides otherwise, either expressly or a$ the Internal Revenu€ode, or the requirements of any other
construedrom extrinsic evidence, if, by law or under the governfederallaw relating to disclaimers, constitutes efective dis
ing instrument, the issue of the disclaimant would share in the ditaimerunder this section or 800.27
claimedinterest by any method of representation had the dis (13) ConsTRUCTIONOF EFFECTIVEDATE. In this section, the
claimantdied before the time the disclaimed interest would haygfective date of a transfer under a revocable goverimsigu
takeneffect in possession or enjoyment, the disclaimed interegentis the date omhich the person with the power to revoke the
passe®nly to the issue of the disclaimant who survive when thgansfemo longer has that power or the power to transfer the legal
disclaimedinterest takes dct in possession or enjoyment.  or equitable ownership of the property that is the subjethef

(c) Disclaimer of a devisable future interest. 1. In this para transfer.
graph,“devisable future interest” is a future interest that can beHistory: 1977 c. 3091983a. 189.329 (26) 1991 a. 39301, 1995 a. 3601997

i H 188ss.22t059, 175 Stats. 1997 s. 854.13005 a. 216387, 2013 a. 92
passedinder the will of the person who holds the future Ir"teregt'NOTE: 1991 Wis. Act 301, which affected this section, contains extensive leg

2. If the disclaimed interest is a devisable future interest undgative council notes.
the law governing the transfethen the disclaimed interest Unlessbarred by statute, a debtor aisclaim a bequest, thus defeating a creditor

i i i i actionunder s. 813.026. Estate of Goldhamméaldhammerl38 Ws. 2d 77405
devolvesas if it were a nondevisable future interest. N.W.2d 693 (Ct. App. 1987).

(8) DEVOLUTION OF DISCLAIMED INTERESTIN JOINT TENANCY. Exceptfor a tax-related “qualified disclaiméthe 9-month time limifor the dis
Unlessthe decedent provided otherwise in a governisgru- claimerof a future interest commences on the death of the life tenant. Estate of Bal
h k- . son,183 Ws. 2d 31515 N.W2d 474(Ct. App. 1994).
ment,either expressly or as construed frertrinsic evidence, a ~ A'surviving spouse cannot disclaim a wrongful death claim under s. 854.13 so as

disclaimedinterest in a joint tenancy passeste deceders’pro  to pass ownership ghat claim to the deceasedineal heirs. Bowen. \American

bateestate Family Insurance Compan2012 WIApp 29 340 Ws. 2d 232811 N.W.2d 887
’ 11-0185

(9) DEVOLUTION OF DISCLAIMED INTEREST IN SURVIVORSHIP NOTE: The preceding cases werdecided prior to the adoption ofl997 Wis.

MARITAL PROPERTY. Unless the decedent pr0v|ded 0therw|se |n t 188 which made extensiveevisions to s. 853.40 ancesulted in the ceation
governing instrument, either expressly or as constriein % 854.06.

extrinsic evidence, a disclaimed interest in survivorship maritgls4 14 Beneficiary who kills decedent. (2) REVOCATION

propertypasses to the decedenpirobate estate. OF BENEFITS. Except as provided in sut6), the unlawful and
(10) ACCELERATIONOF SUBSEQUENTINTERESTSWHEN PRECED  intentionalkilling of the decedent does all of the following:

ING INTERESTIS DISCLAIMED. (@) Subsequent interest not held by () Revokes a provision in a governing instrurrtéat, by rea

disclaimant. Unless the governin@strument provides other gonof the decedert’'death, does any of the following:
wise, either expressly or as construed from extriresience, 1. Transfers or appoints property to the killer

uponthe disclaimer of a preceding interest, a subsequent interest ; .
not held by the disclaimant and limited to takieef in possession 2. Confers a power of appointment on the killer

or enjoyment after the termination ihie interest that is disclaimed 3. Nominates or appoints the killer serve in any fiduciary
accelerateso take efect as if the disclaimant had died immedior representative capacityncluding personal representative,
ately before the time whethe disclaimed interest would havetrusteeor agent.

takeneffect in possession or enjoyment ibthe disclaimant is an (b) Severs the interests of the decedent and killer in property
appointeeunder a power of appointment and that power dfeld by them as joint tenants with the right of survivorship or as
appointmenthas been exercised, as if the disclaimant had disdrvivorshipmarital property and transforms timterests of the
beforethe efective date of the exercise of the power of appointlecedentand the killer into tenancies in common or marital prop
ment. erty, whichever is appropriate.
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(c) Revokes every statutory right or benefit to which the killeredby this section shall be treated in accordawitie the princi
may have been entitled by reason of the decesleiatath. ple that a killer cannot profit from his or her wrongdoing.
(3) EFFecTOF REVOCATION. Except as provided in suf®), (5) UNLAWFUL AND INTENTIONAL KILLING; HOW DETERMINED.

provisionsof a governing instrument that are revoked by this se@) A final judgment establishing criminal accountability for the
tion are given déct asif the killer disclaimed all revoked previ unlawful and intentional killing of the decedent conclusively
sionsor, in the case of a revoked nomination in a fiduciary or repstablisheghe convicted individuahs the decedestkiller for
resentativecapacity as if the killer predeceased the decedenpurposef this section.

Exceptas provided in sul§6), the killers shareof the deceders’ () A final adjudication of delinquency on the basis of an

intestate estate, if angasses as if the killer had disclainteslor  ynlawful and intentional killing of the decedent conclusively

herintestate share underg54.13 establisheshe adjudicated individual as the decedehifler for
(3m) ADDITIONAL EFFECTSIF DEATH CAUSED BY SPOUSE. (a) purposef this section.

Definitions. In this subsection: (c) Inthe absence afjudgment establishing criminal account

1. “Owner” means a person appearing on the recorttseof ability under par(a) or an adjudication of delinquency under.par
policy issuer as the person having the ownership interesteans (b), the court, upon the petition of an interested person, shall deter
theinsured if no person other than the insured appears on thogee whether based on the preponderance of the evidence, the
recordsas a person having that interestthia case of group insur killing of the decedent was unlawful and intentionalforposes
ance,the “owner” means the holder of each indi\_/idual certificatef this section.
of coverage under the group plan and does not include the persofs) Exceptions. This section does not apply if any of foé
who contracted with the policy issuer on behalf of the groupwing applies:
regardles®f whether that person is listed as the owner ordhe (a) The court finds that, under the factsiliation created by

tract. o ) the killing, the deceders’ wishes would best be carried out by
2. “Ownership interest” means the rights of an owner undgfeansof another disposition of the property

a policy (b) The decedent provided in his or her vid, specific refer

3. “Policy” means an insurance policy insuring the lifeaof enceto this section, that this section does not apply
spouseand providing for payment of death benefits at the spUSE’History: 1997 a. 1882001 a. 1022005 a. 216
death. “Unlawful and intentional killing” in this section does not include assisting another

« » . . to,commit suicide. Lemmer.\5chunk,2008 WI App 157314 Wis. 2d 483 760
4. "Proceeds” means the death benefit from a policy and alﬁ/_nga 07-2680 2 pp 157 3

other economic benefits from it, whethitbeyaccrue or become _ Statutein the Abyss: The Implications of Insanity orisébnsins Slayer Statute.
payable as a result of the death of an insured person or uporFFRy: 91 MLR 875 (2008).

occurrenceor nonoccurrence of another event. . - .
854.15 Revocation of provisions in favor of former

_(b) Lifeinsurance. 1. Exceptas provided in sub), ifanor 5056 or former domestic partner. (1) DEFINITIONS. In
insured spouse unlawfullyand intentionally kills an insured this section:

spousethe surviving spousg’ownership interest in a policy that - . . .
b ' gsp P polcy (a) “Disposition of property” means a transfercluding by

designateshe decedent spouse as the ovamet insured, or in the A X o
proceedsf such a policyis limited to a dollar amount equal to2PPOIntmentof property or any other benefit to a beneficiary des
gnatedin a governing instrument.

one-halfof the marital property interest in the interpolated termt . ey )

nal reserve and in the unused portion of the term premiutmeof  (b) “Divorce, annulment or similar event” means any of the

policy on the date of death of the decedsptiuse. All other rights following:

of the surviving spouse in the ownership interegroceeds of the 1. A divorce, annulment, or other evamt proceeding that

policy, other than the marital property interest described in thiguld exclude a spouse as a surviving spouse un@ais30

subsectionterminate at the decedent spoasigath. 2. Atermination of a domestjzartnership or other event or
2. Notwithstanding s766.61 (7)and except as provided inproceedinghat wouldexclude a person as a surviving domestic

sub.(6), if an insured spouse unlawfully and intentionally kills gartnerunder s851.295

noninsyredspous_e, the OWnerShip interest at death of the deceden(c) “Former Spouse}’neans a person whose marriage to the

spousen any policy with a marital property component tdes  decedenbr domestic partnership withe decedent has been the

ignatesthe surviving spouse as the owner and insured is a fragibjectof a divorce, annulment or similar event.

tional interest equal to one—half of the portion of the potlest (d) “Relative of the former spouse” means an individual who

wasmarital property immediately before the death of the deced?é‘?elated to the former spouse by blood, adopiomarriage and

spouse. _ _ _ who, after the divorce, annulment or similar event, isretited
(c) Deferred employment benefits. Notwithstanding s166.62  to the decedent by blood, adoption or marriage.

(5) and except as provided in sub), if the employeespouse 5y g-ope This section applies ontp governing instruments

unlawfully and intentionally kills the nonemployee spouse, the; ere executed by the decedent before the occurrence of a
ownershipinterest at deatbf the decedent spouse in any deferregly e annuiment or similar event with respect to his or her mar
employmentbenefit, or in assets in an individual retlrememi,ia}geto the former spouse

accounthat are traceable to the rollover of a deferred employmen . .
benefitplan, that has a marital property component and that js(3) REVOCATION UPONDIVORCE. Except as provided in subs.
attributableto the employment of the surviving spouse is equal Egj and(6), a divorce, annulment or similar event does athef
one—halfof the portion of the benefit or assétat was marital '01OWiNg: L
propertyimmediately before the death of the decedent spouse. (&) Revokes any revocable disposition of property made by the
(d) Deferred marital property. Except as provided in suf), decedento the former spouse or a relative of the former spouse
if the surviving spouse unlawfully and intentionally kills the decd & governing instrument.
dentspouse, the estate of the decedent shall have the rigatto  (0) Revokes any disposition creatbyl law to the former
no more than 50 percent of the augmerdeterred marital prop  SPouseor a relative of the former spouse.
erty estate, adetermined under 861.02 (2) as though the dece  (c) Revokes any revocable provision made by the decedent in
dentspouse were the survivor and the surviving spouse were #governing instrument conferring a powerappointment on the
decedent.The court shall construe the provisions oB84..03to  formerspouse or a relative of the former spouse.
861.11as necessary to achieve the intent of this paragraph.  (d) Revokes the decedemtevocable nomination of the for
(4) WRONGFULACQUISITION OF PROPERTY. Except as provided merspouse or a relativef the former spouse to serve in any fidu
in sub.(6), a wrongful acquisition of property by a killer not eov ciary or representative capacity
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(e) Severs the interests of the decedentfaner spouse in (2) (a) Abatement within each classification is in proportion
propertyheld by them as joint tenants with the right of survvorto the amount of property that each of lemeficiaries would have
shipor as survivorship marital property and transforms the-intaeceivedif full distribution of the property had been made in
estsof the decedent and former spouse into tenancieenmmon. accordanceavith the terms of the governing instrument.

(4) EFFecTOF REVOCATION. Exceptas provided in subg5) (b) If the subject of a preferred transfer is sold or used incident
and(6), provisions of a governing instrument that are revoked by administration of an estate, abatement shall be achieved by
this section are given fefct as if the former spouse and relativegppropriateadjustments in, or contribution from, other interests in
of the former spouse disclaimed the revoked provisioria tie  the remaining assets.
caseof a revoked nomination in a fiduciary or representative (3) If the governing instrument expresses an order of abate
capacity,as if the former spouse and relatives of the former spousent,or if the transferds estate plan or the purpose of the trans
diedimmediately before the divorce, annulmensimilar event. fer, as expressed, implied, or constru@dough extrinsic evi

(5) ExcepTions. (am) This section does not apply if any of thédencewould be defeated by the order of abaterneder sub(1),
following applies: the shares ofhe distributees abate as necessary to gfeetab

1. The express terms of a governing instrument provide-othE€ intention of the transferor
wise. History: 1997 a. 1882005 a. 216

2. The express terms of a court order provide otherwise. g54.19 Penalty clause for contest. A provision in a gov
3. The express terms of a contract relating to the division @finginstrument that prescribes a penalty againshtarested
the decedens and former spouseproperty made between thepersonfor contesting the governing instrument or institutitiger
decedenand the former spouse before or after the marriage or ffreceedingsrelating to the governing instrument may not be
divorce,annulment or similar event provide otherwise. enforcedif the court determines that the interested person had
4. The divorce, annulment or similar event is nullified. ~ probablecause for instituting the proceedings.
5. The decedent and the former spouse have remamried History: 1997 a.188
enteredinto a new domestic partnership before the death of t§§4.20 Status of adopted persons. (1) INHERITANCE

decedent. _ o RIGHTS BETWEEN ADOPTIVE PERSONAND ADOPTIVE RELATIVES. (a)

(bm) If the transfer is made under a governing instruraadt gy pjectto par (b) and sub(5), a legally adopted person is treated
the person whaexecuted the governing instrument had an integka birth child of the persos'adoptive parents and thdoptive
contraryto any provision in this section, then that provision igarentsare treated as the birth parents of the adopted person for
inapplicableto the transfer Extrinsic evidence may be used tghyyrposewf transfers at death to, through, and from the adopted
construethe intent. personand for purposes of any statute or other rule conferring

(6) REVOCATION OF NONTESTAMENTARY PROVISIONIN MARITAL  rightsupon children, issue, or relatives in connectidth the law
PROPERTYAGREEMENT. The efect of a judgment of annulment, of intestate succession or governing instruments.

divorceor legal separation on maritaloperty agreements under  (b) Subject to sul{5), par (a) applies only if at least one of the
S.766.58is governed by §67.375 (1) following applies:

O B e 2 urance o, 1 The decedent or ansferr isthe adoptive parent o adopted
v. Hanson200 F Supp. 2d 10122002). _ _ child
19@3?” Probate Code Aécts Estate Planning at Divorce. Hughess.\Naw March 2. The adopted person was a minor at the time of adoption.

3. The adoptive parent raised the adopted person in a parent-
854.17 Marital property classification; ownership and like relationship beginning on or before ttigild’s 15th birthday
division of marital property at death. Classification of the andlasting for a substantial period or until adulthood.
property of a decedent spouse and surviving spouse, and-owne(2) INHERITANCE RIGHTSBETWEENADOPTEDPERSONAND BIRTH
ship and division of that property at theath of a spouse, arereLATIVES. (am) Subjecto sub.(5), a legally adopted person

determinedunder ch766 and s861.01 ceaseso be treated as child of the persos’birth parents and the
History: 1985 a. 371997 a. 18%.92; Stats. 1997 $854.17;2005 a. 216387 birth parents cease to be treated as the pavéttie child for the
2009 a. 180 purposesspecified in sub(1) (a) except:

1. If the parent—child relationship between the child and one
birth parent is replaced by adoption, but the relationship to the
otherbirth parent is not replaced, then for all purposes the child
Pontinuesto be treateas the child of the birth parent whose rela
tionshipwas not replaced.

2. a. Subject to sub@. b.andc., if a birth parent of a child

n to married parentdies and the other birth parent subse
quentlyremarriesand the child is adopted by the stepparent, the
child continues to be treated as the child of the deceased birth par
entfor purposes of transfers at death through that parent and for

854.18 Order in which assets apportioned; abatement.
(1) (a) Except as provided in suyB) or in connection with the
deferredmarital property elective share amount of a survivin
spousewho elects under 861.02 the share a& surviving spouse
who takes under €53.12 or the share of a surviving child who
takesunder s853.25 shares of distributees abate, without anlg
preferenceor priority as between real and persquralperty in the or
following order:

1. If the governingnstrument is a will, property subject to

Intestacy. purposef any statute or other rule conferring rights upon-chil

2. Residuary transfers devises under the governing instrudren,issue or relatives of that parent under the law of intestate suc
ment. cessionor governing instruments.

3. General transfers or devises under the governing instru b. Subd2. a.applies only if the adopted persaas a minor
ment. atthe time of adoption or if the adoptive pareised the adopted

4. Specifictransfers or devises under the governing instrpersonin a parent-like relationship beginning on or before the
ment. child’s 15th birthday and lasting for a substantial period or until

(b) For purposes of abatement, a general transfer or devigillthood. _ _
chargedon any specific propertyr fund is a specific transfer to €. Subdivisior2. a.does not apply if the parental rights of the
the extent of the value of the property on whictsithaged, and deceasedirth parent had been terminated.
uponthe failure or insdiciency of the property omvhich it is (bm) Subject to sul(5), if an adopted child is subsequently
chargedijt is a general transfer to the extent of the failuresuf  adoptedby another person, the former adoptive parent is consid
ficiency. eredto be a birth parent for purposes of this subsection.
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(5) CoNTRARY INTENT. If the transfer is madender a govern tives”, “family” or a term that has a similar meaning, the property
ing instrument and the person who execdltexigoverning instru  passedo the persons, including the state, to whom it would pass
menthad arnintent contrary to any provision in this section, theandin the shares in which it would pass under#es of intestacy
thatprovision is not applicable to the transfé&xtrinsic evidence of the designated individualdomicile, as if the designated indi

may be used to construe the intent. vidual had died immediately before the transfer was to éfflet
History: 1983 a. 4471993 a. 4861997 a. 188s.96, 175 Stats. 1997 s. 854.20; in possession or enjoyment. If the designated indivisisalviv
2005a. 216 ing spouse is living and remarried when the transfer is to take

effectin possession or enjoyment, the surviving spouse is not an
heir of the designated individual.

(2) TRANSFERSTO DESCENDANTS,ISSUEAND THE LIKE. Subject
to sub.(4), if a statute or governing instrument creates a ¢jéiss

”oow

in favor of a designated individusl“descendants”, “issue” or

“distributees,”or the like includes a person adopted by a persé‘)rﬁ‘:"irsbmc thﬁ bodyl’_’ the prhopetrrt]y is tdistrl[but?dtakrr;)élfg the class
whosebirth childwould be a member of the class, and issue of tE*TPErsvno are 'Vt".‘g;ﬁ e”h e mtr?r??h IS to ald Inpos g
adoptedperson, if the conditions for membership in the class a?gssmmrenjoymen In the shares that they would receive under

; P P helaws of intestacy of the designated individs@bmicile, as if
?i??g;visegatfggg ?Snga?itslf?:;t one of the critenfaler s854.20 the designated individual had then died owning the sulbjetter

of the class gift.

eminginstrument to a class of persons described as ‘issue; “ayy (), ST CTIRCRTE SFOUERCD: B IRTEE S
ful issue,” “children,” “grandchildren,” “descendants,” “heirs,”.. X o - -
“heirs of the body’ “ne%d of kin,” “distributees.” or the like tion. Language in a governing mstrumfant_d?s‘(‘:nb_mg the b?neﬁ
excludesa birth child and his or her issue otherwise within thg2es of a disposition as the transfésdheirs”, *heirs at law”,

class if the birth child has been adopted and would cease tch'ﬂ)%)(t of kin", “distributees”, “relatives” or *family”, or a term that

treatedas a child of the birth parent undeB54.20 (2) asa similar meaning, does nateate or presumptively create a
. reversionary interest in the transferor
(2) INDIVIDUALS BORNTO UNMARRIED PARENTS. (@) Subjecto

par. (b) and sub(7), individuals born to unmarried parents are (?gst?l?rﬁgiﬁz\:wlmﬁzr eh;stgﬁ u%gséiré'csu@dg:g%iﬁ g?r:/sim
includedin class gifts and other terms of relationship in accor 9 had ari P cureng hi g! h
ancewith s.852.05 menthad arintent contrary to any provision in this section, then

o . . that provision is inapplicable to the transfeextrinsic evidence
(b) In addition to the requirements of gaj) and subject to the may be used to construe the intent.

provisionsof sub.(7), in construing a disposition by a transferor isiory: 1997 a. 1882005 a. 216
who is not the birth parent, an individual born to unmarried par
entsis not considered to be the child of a birth parent unless tiga1.23 Protection of payers and other 3rd parties.
individual lived while a minor as a regular memioétthe house (1) DeriniTIoN. In this section, “governing instrument” includes
hold of that birth parent or of that birth parerpiarent, brothesis  an instrument described in 854.01 a filed verified statement
ter, spouse or surviving spouse. unders.865.201 a certificate under 867.046 (1m)aconfirma
(3) RELATIVES BY MARRIAGE. Subject to sul{7), terms of fam tion under s.867.046 (2) or a recorded application under s.
ily relationship in statutes or governing instrumehtg do not 867.046(5).
differentiatebetween relationships by blood and relationships by (2) LiasiLiTy pEPENDSON NOTICE. (a) A payer or other 3rd
marriageare construed to exclude relatives by marriage. partyis not liable for having transferred property to a beneficiary
(4) RELATIVES OF THE HALF-BLOOD. Subject to sul(7), terms designatedn a governing instrument who, under this chapser
of family relationship in statutes or governing instruments that @ot entitled to the propertyr for having taken any other action
not differentiate between relationships by the half-blood anel rela goodfaith reliance on the beneficiasyapparent entitlement
tionshipsby the full-blood are construed to include both typfes underthe terms of the governirigstrument, before the payer or
relationships. other3rd party received written notice of a claimed lack of entitle
(5) PosTHUMOUSISSUE. Subject to sul{7), if a statute or gov Mentunder this chapterHowever a payer or other 3rd party is
erning instrument transfers an interest to a group of persofi@ple for a payment made or other action taken after the payer or
describedas a class, such as “issue”, “children”, “nephewnd other3rd party received written notice of a claimed lack of entitle
nieces”or any other class, a person conceived at the time the méhgntunder this chapter
bershipin the class is determined and subsequently born alive is(b) Severance of a joint interashder the provisions of this
entitled to take as a member of the class if that person otherwibapterdoes not déct any 3rd—party interest in property acquired
satisfiesthe conditions for class membership and survives at lef®t value and in good faith reliance on an apparent titisuoyi
120 hours past birth. vorship, unless a document declaring the severance has been
(6) PERSONRELATED THROUGH 2 LINES. Subject to sub(7), a noted,registered, filed or recorded records appropriate to the
persorwho is eligible to be a transferee undstatute or govern kind and location ofhe property that are relied upon, |n.the ordi
ing instrument through 2 lines oélationship is limited to one Nary course of transactions involving sugtoperty as evidence
share,based on the relationship that entitles the person to #féoWnership.
largershare. (3) MANNER OF NOTICE. A claimant shall mail written notice
(7) CONTRARY INTENT. If the transfer is madender a govern Of @ claimed lack oéntitlementunder sub(2) to the 3rd partg
ing instrument and the person who exectterigoverning instru  Mainoffice or home by registered or certified mail, return receipt
menthad arintent contrary to any provision in this section, theffquested, or serve the claim upon the 3rd party in the same man
that provision is inapplicable to the transfeExtrinsic evidence N€ras asummons in a civil action.
may be used to construe the intent. (4) DEPOSITOF PROPERTYWITH COURT. (@) Upon receipt of
History: 1997 a. 1882005 a. 216 written noticeof a claimed lack of entitlement under this chapter
a 3rd party may transfer property held by it to the court having
854.22 Form of distribution for transfers to family jurisdictionof the probate proceedings relating to the deceslent’
groups or classes. (1) INTERESTSIN HEIRS,NEXT OFKIN AND  estate.If no proceedings have been commenced, the transfer may
THE LIKE. Subject to sul{4), if a statute or governing instrumentbe made tothe court having jurisdiction of probate proceedings
specifiesthat a present or future interésto be created in a desig relatingto decedents’ estates located in the county of the- dece
natedindividual's “heirs”, “heirs at law”, “next of kin”, “rela dent'sresidence. The court shall hdke property and, upon its

854.21 Persons included in family groups or classes.
(1) AporTEDPERSONS. (@) Except as provided sub.(7), a gift
of property by a governing instrument tockss of persons
describedas “issue,” “lawful issue,” “children,“grandchil-
dren,”“descendants,” “heirs,” “heirs of the bqdi{next of kin,”

(b) Except as provided in suf?), a gift of property by a gov
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854.23 TRANSFERS AT DEATH Updated 11-12Wis. Stats. 10

determinationof the ownershall order disbursement in accord (b) If the subsequent recipient described in @rdoes not
ancewith the determination. havethe transfer described, its proceeds or the property acquired

(b) Property transferred to the court discfesmthe 3rd party With the property or its proceeds, but knew or should have known
from all claims for the property of his or her liability under this section, the subsequecipient

(5) PROTECTIONOF FINANCIAL INSTITUTIONS. (&) In this sub re_mainspersonally liable to the_ person who is entitled tanitier
this chapter for the value received.

section:
p » ; : : (3) MobEOF sATISFACTION. On petition of the person entitled
@ (t) Account” has the meaning given infd5.01 (1pr710.05 to the property under this chapter showing that the mode of satis

e e . . . factionchosen by the recipieint sub.(1) or (2) will create a hard

2. “Financial institution” has the meaning given iv85.01  ghipfor the entitled person, the court may order that ferifit
3) modeof satisfaction be used.

(b) Notwithstanding sub(2), in addition to the protections History: 1997 a. 188
affordeda financial institution under s801.1012and710.05and ) S
chs.112 and 705 a financial institution is noliable for having 854.26 Effect of federal preemption. If any provision in
transferrecan account to heneficiary designated in a governinghis chapter is preempteay federal law with respect to property
instrument who, under this chaptirnot entitled to the account, coveredby this chaptera person who receives propedgher than
or for having taken any other action in reliance ontteeeficia  for full consideration, which the person is rottitled to receive
ry’s apparent entittement under the termsafoverning instru  Under this chapter is subject t854.25
ment,regardless of whethéine financial institution received wwit ~ History: 1997 a. 188

tennotice of a claimed lack of entittement under this chapter 854.30 Application of certain wills or trusts referring

NOTE: Par. (b) is shownas amended eff. 7-1-14 13 Wis. Act 92 Prior ) -
to 7-1-14 it ,ea(ds); 150 to repealed federal transfer taxes. (1) A will or trust of a

(b) Notwithstanding sub. (2), inaddition to the protections afforded a finan ~ decedentvho dies after December 31, 2009, and before January
cial institution under ss.701.19 (1) and 710.05 and chs12 and 705 a financial 1, 2011, that contains formula disposing of certain of the dece
institution is not liable for having transferred an account to a beneficiary desig  gant's propertythat is determined by reference to exemptions
nated in a governing instrument who, underthis chapter, is not entitled to the § . . !
account, or for having taken any other action in reliance on the beneficiarys exclusionsdeductions, or credits un_der th(_? fe_deral estatetax,
apparent entitlement under the terms of a governing instrument, egardless of USC2001-2801the federal generation—skipping transfer £,
wh_etlher the fir&ancri]a_ll inr:]stitution received written notice of a claimed lack of USC 2601-26640r both, shall be administered as follows:
em'teme?t“?. er this CI apter h believe that a di (@) The formula disposing a decedsnproperty shall be

(c) Ifafinancial institution has reason to believe that a dispugiministeredhs if the provisions of the federal estate tax and fed
existsas to the rights of parties, or their successors, to an accqyj generation—skipping transfer tax wereforce just as they
subjectto a governing instrument, the financial institution Mayyereon December 31, 2008xcept that the applicable exclusion

butis not required to, do any of the following: amountunder26 USC 2017(c) for decedents’ estates shall be-con
1. Deposit the account with a court as provided in @)b.  sideredunlimited andhe federal generation—skipping transfer tax
2. Refuse to transfer the account to any person. exemptionunder26 USC 2631c) shall also be consideradlim-

(d) The protection &brdeda financial institution under this ited. if all of the foIIow_ing apply:
subsectiordoes not déct the rights of parties or their successors 1. The decedent is survived by a spouse.
in disputes concerning the beneficial ownership of accounts. 2. If the decederis survived by issue, all issue of the decedent

\l;l\/iﬁFFry: 815?19(;161& 1f882005 a. 21.62013t a. 92t Iy in ch. 854 auite b d?realso issue of the surviving spouse.
ile s. X efines “governing instrument” generally in ch. quite broadly s . . ..
andclearly intends a marital property agreement be considered a governing instru 3. The surviving spouse is a current income benefiairy

ment,s. 854.23, the sectiaoncerning protection of payers and other third-partieachtrust funded in whole or ipart by such formula, or the sole

defines‘governing instrument” for purposes of that section, as oBespecific alter iCi i i iti
nativesandis limited to those alternatives. A payer need not require compliance wj| enefICIaryOf anyOther property SUbJECt to dISpOSI’[IOI‘l by such

this section before it can legally transfer funds to a beneficiatgwever to be  Tormulawhich does not pass in trust.

affordedthe protections under this section, compliance with its requirements-is man (b) If any of the circumstances described in @i, 2., and

datory Maciolek v City of Milwaukee Employees’ Retirement System Annuity and, . . . v =

PensiorBoard,2006 W1 10 288 Ws. 2d 62709 N.W2d 360 041254 3.is not present, the formula for disposing a decesli@mtperty
shallbe administered as if the provisicofsthe federal estate tax

854.24 Protection of buyers. A person who purchasesandfederal generation-skipping transfer tax were in forcegsist
propertyfor value or who receives property in partial or full satishey were on December 31, 2009.
faction of a legally enforceable obligation is neither obligated (2) A personal representative of a decedeestate, a trustee
underthis chapter to return the property nor liable under this-chaf a deceders’trust, a surviving spouse of a decedereny bene
ter for the value of the propertynlessthe person has notice asficiary of a will or trust to whom this section applies may petition
describedn s.854.23 (3) the circuit court to apply a formuldisposing of property under a
History: 1997 a. 188 will or trust by reference to the federal estate tax, the federat gener
ation-skippingtransfertax, or both, or the exemptions, exclu
854.25 Personal liability of recipients not for value. sions,deductions or credits under those taxes, in a maniiier-dif
(1) OrIGINAL RECIPIENTS. A person who, not for value, receivesentthan that provided under suft). The courtmay consider the
propertyto whichthe person is not entitled under this chapter shalerall dispositive plan of the decedent, the tax implications of
returnthe property If the property is not returned, the recipienalternativedispositions, the decedesithtentions in establishing
shallbe personally liable for the value of the property tqoiison  the formula and such other matters as the court considers appro
who is entitled to it under this chapteegardless of whether the priatewhen determining how to respond to the petition. A pro
recipienthas the properpjts proceeds or property acquired witrceedingunder this subsection shall be commenced within one
the property or its proceeds. yearof the decederg’'death or be barred.

(2) SussEQUENTRECIPIENTS. (a) If a recipient described in  (3) Thissection does not apply to wills or trusiisit are exe
sub.(1) gives allor part of the property described in s(h.to a cutedor amended after December 31, 2009, or that manifest an
subsequentecipient, not for value, the subsequent recipient shéitentthat a contrary rule apply if the deceddigs on a date on
returnthe property If the property is not returned, the subsequekthich there is no applicable federal estate tax or federal genera
recipientshall be personally liable to the person who is entitled t®n—skippingtransfer tax.
it under this chapter for the value received, if the subsequent recip(4) In the event that the federal estate thg, federal genera
ient has the properfyits proceeds or property acquired with théion—skippingtransfer tax, or both, are applicalidetransfers of
propertyor its proceeds. asset®f adecedent who dies after December 31, 2009, but before
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Januaryl, 2011, due to the establishment or reinstatement of one
or bothof those taxes, the provisions of this section do not apply
to the decederg’will or trust and the formula shdle applied in
amanner consistent with the applicable tax or taxes.

History: 2009 a. 341
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